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This factsheet looks at statutory protection and how that can help UCU safety reps to function effectively in the workplace.

Safety rep functions

Safety reps are given a number of statutory functions by the Safety Representatives and Safety Committees Regulations (SRSCR) 1977.  In 1993, the SRSCR were amended to include additional functions in respect of an employer duty to consult with safety reps. These functions are often called safety reps rights – and while this may be true, the concept of “rights” implies they can be withdrawn; it is also the case that “rights” can be notoriously difficult to enforce.  So UCU believes that it is better to emphasise that these functions are given to reps by law, and are, therefore, enforceable.  SRSCR Regulations 4 and 4A details these statutory functions, which can be grouped under a number of main headings:

Investigative: to investigate potential hazards; dangerous occurrences; the causes of accidents; and complaints by employees.

Inspections: to inspect the workplace by regular quarterly inspections and to re-inspect when any remedial work has been completed; where there has been a reportable injury, dangerous occurrence or case of disease; inspect and take copies of documents relating to the health and safety of employees.

Representative: to make representations to the employer on both specific issues or on general matters relating to health & safety in the workplace; to attend meetings of the safety committee; to represent issues to inspectors of the Health & Safety Executive or other enforcing authority when they visit the workplace, and to receive information from such inspectors.

Consultation: To be consulted in good time on the introduction of measures in the workplace that may substantially affect employees health & safety; the nominations of competent persons to do risk assessments, take charge in emergencies etc; the provision of information about health & safety to staff; how training is planned and organised; and the consequences of the introduction of any new technology.

These functions are a minimum standard: UCU believes that good employers will work with our safety reps to extend these functions significantly. For example, we would expect our safety reps to inspect any incident, not just ones that are notifiable under the Reporting of Injuries, Diseases and Dangerous Occurrences Regulations (RIDDOR); on consultation over the appointment of competent persons to provide assistance to the employer, we would expect to be involved in the whole range of issues – drawing up the person specification and job description, sitting on an appointment panel etc., not just the basic arrangements.  Next month we will outline some target improvements related to safety reps functions.

To be able to perform these functions effectively, the Regulations place a number of absolute duties on employers in relation to safety reps functions.

Time off
There is a general and absolute duty on the employer that: “An employer shall permit a safety representative to take such time off with pay during the employee’s working hours as shall be necessary for the purposes of”

a) performing their functions under the SRSCR and Health & Safety at Work Act, and

b) undergoing training related to these functions that is reasonable in the circumstances.

Note that the provisions for time off are not qualified by the word “reasonable” – so, unlike a Branch Officer or Departmental Rep, who are entitled to “reasonable time off”, safety reps are entitled to whatever time is necessary for them to do the job effectively. 

“Reasonable” here qualifies the circumstances for time off for training only – it is normally taken to mean the content of the training, which must be health & safety related.  It can be used where, for operational reasons, an employer may not be able to provide cover for the reps normal work.  However, once notified by the rep that they wish to attend a training course, the employer would be in breach of their duty if they continued to make the same excuse and not make appropriate arrangements for cover. [SRSCR Regulation 4(2)]

Failure to permit paid release: a complaint may be lodged with an Employment Tribunal for failure to permit time off, or failure to pay the representative for time off that has been taken, within 3 months of the failure. [SRSCR Regulation 11]

Facilities and assistance

A general duty is imposed on employers such that:  “every employer shall provide such facilities and assistance as safety representatives may reasonably require for the purpose of carrying out their functions…” [SRSCR Regulation 4A (2)]

It isn’t the duty on the employer that is qualified by “reasonable” here; it qualifies the safety reps needs.  So, for instance, UCU recommends every Branch and LA should have at least one copy of the TUC “Hazards at Work” manual as a basic information resource for their health & safety work – a reasonable request.  UCU therefore suggests that all Branches and LAs approach their employer with a request for this to be provided.  

Regulations 5(3) & 6(2) also place a similar duty on the employer to provide facilities and assistance for workplace inspections and accident investigation.

Information

SRSCR Regulation 7 imposes 2 separate duties on employers in respect of the provision of information.  Reg. 7(1) says that safety reps shall be entitled to inspect, and take copies of, any document the employer is required to keep by law, provided they give the employer reasonable notice.  To keep can also mean to create.  So, for example, the employer is legally required to record the main points of a risk assessment where there are more than 5 people employed.  That record is a document – therefore safety reps can ask the employer to give them a copy of it.  Similarly, a RIDDOR reportable incident is to be reported by sending the HSE a form – safety reps are therefore entitled to a copy of this form.

In addition, employers shall make available the information within their knowledge related to health & safety that is necessary to enable the reps to fulfil their statutory functions.  Such documents might include plans and any proposed changes, technical information, statistical records relating to health, incidents and injuries, the results of surveys (stress or bullying, for example) or monitoring exercises and any other information the reps may define as appropriate.

Enforcement

The HSE has recently released guidance to Inspectors on worker involvement.  One part of this gives inspectors guidance on enforcing the employer duties contained in the SRSCR. 

http://www.hse.gov.uk/foi/internalops/fod/inspect/workerinvolve.pdf   Paragraphs 43 – 47 apply. The guidance suggests that immediate enforcement action may be appropriate where employers are in breach of the statutory duties on them, outlined above.  This is a step forward for the HSE.  Up until December 2006, questions relating to failure to consult, or provide information, or assistance and facilities were not considered appropriate failures for HSE Inspectors to enforce, and unions were encouraged to use the established industrial relations machinery to resolve disputes. 
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